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I. INTRODUCTION

As part of its development agenda, the
Moldovan Government seeks to better
exploit the country’s potential as a
natural transit point between the East
and West. For this to happen, a large
injection of investment in the country's
infrastructure, skills and economic
tissue is required, which goes beyond
the financing capacity of the local public
or private sector. The Republic of
Moldova is keen to enhance the
country's attractiveness for foreign
direct investment (FDI).

Over the years, the Moldovan
investment climate has considerably
improved and the regulatory framework
for FDI generally follows international
practice. Most laws comply with
European Union (EU) standards, while
the institutions required for regulating
and administering business in a modern
market economy have been set up.
Regulations and governmental decisions
related to business activity are now
consolidated in a special business
registry and many unnecessary laws

and regulations have been abrogated.
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The Moldovan government has also
improved the dialogue with the private
sector and started applying a Regulatory
Impact Assessment to all draft laws
concerning business, and publishing
draft laws for public comment.
However, the country does not yet
distance itself from its competitors with
regard to ease of doing business,

administration, and regulations.

The investment strategy adopted in
recent years by the Moldovan
government might be attractive for
Chinese investors, particularly in light of
the "Belt and Road" initiative. This
handbook focuses on the protection of
Chinese investments in Moldova and
gives an overview of the international
and Moldovan domestic legal
framework that can be used by Chinese

investors.
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II.LNATIONAL LEGAL
FRAMEWORK

Registration of investments

Under the Law on Investments in
no.81/2004,
establish

Entrepreneurial  Activity

foreign investors can
enterprises with foreign investments in
the form of joint ventures or
enterprises with foreign capital. Under
the law, a joint venture is an enterprise,
whose share

capital is partially

composed of foreign investments.

Enterprise with foreign capital is the

enterprise, whose share capital s
composed  exclusively of foreign
investments.

The procedure for registration, activity,
and dissolution of the enterprise with
foreign investment is similar to the

domestic enterprise.

Free transfer of funds

The funds and goods obtained from
foreign investment, after fulfilling the
tax obligations, are usable and
transferable on the territory of the

Republic of Moldova and abroad.
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Foreign investors have the right to
freely convert the national currency of
the Republic of Moldova into foreign

currency and vice versa.

No unlawful expropriation

Investments may not be expropriated or
subject to measures with a similar effect
that deprive the investor, directly or
indirectly, of title or control over the
investment. However, the investment
activity can be forcibly interrupted only
under the following conditions:

a) the interruption is operated for
reasons of public utility, with a fair and
prior compensation, and is not
discriminatory;

b) the interruption is due to the
established

contractual conditions

within the public-private partnership.

Investment agreements

In order to reduce investment risks and
obtain state support for strategic
investment projects, the Moldovan
government can conclude investment
agreements related to the
implementation of such projects within

its jurisdiction.
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Strategic investment projects are
investment projects carried out in order
to implement the provisions of state
programs and strategies and which
contribute to the growth of the national
economy.

The  Moldovan  government  will

formulate, determine and select
strategic investment projects,
formulation methods (including
structural elements), conclude

investment agreements, and supervise
the implementation of investment
agreements, as well as relevant
standards for investment rights and

obligations.
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[1I. INTERNATIONAL
LEGAL FRAMEWORK

As of April 2021, Moldova and China
have concluded 62 bilateral treaties and
conventions applicable to commercial-
economic collaboration, mutual
protection of investments, avoidance of
double taxation on income and capital
taxes, air services, consular field, youth,
education, tourism, health, culture, etc.
Among these, the most relevant to

foreign investments are:

e Economic and Trade Agreement
between the Government of the
Republic of Moldova and the
Government of the People's

Republic of China, signed in

Chisinau on 18 January 1992, in

force since 18 January 1992. Among

many  other  obligations, the
contracting parties undertook the
obligation to stimulate and protect
the capital investments of one of the
contracting parties in the territory of

the other.
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in Chisinau on 19 January 1992 and

WEEH. ALENBAZNEREIEX in force since the same date. The
contracting parties undertook, inter

AEHIIXAE alia, the obligation to elaborate and
sign the respective documents
regarding the issues of protection of
foreign investments, avoidance of
double taxation, organization of
mutually advantageous trade; and
development of cooperation
relations.

e 2000F6B7HEILREEZEHTEHEN e Joint Declaration of the Republic

NERSERMENFEARLAEE of Moldova ‘and the People's
Republic of China on further

21t 44 NGB 2 A MRV BE S AR, strengthening ultilateral

HT RN BB MEZFSIE, SBHW cooperation in the 21st century,

signed in Beijing on 07 June 2000
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and in force since the same date. In

NERHEUEENFEARIFENE order to deepen bilateral trade and
. economic cooperation, the
contracting parties undertook the
obligation to strengthen the role of
the Moldovan-Chinese Commission
for Trade and Economic Cooperation
and create conditions conducive to

its work.
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The contracting parties undertook
the obligations to encourage and
support commercial companies,
economic  agents, banks and
enterprises in these jurisdictions in
order to establish direct contacts
and promote mutually beneficial
multilateral cooperation, including
through the joint development and
implementation of  investment

projects.

Memorandum on cooperation in
the field of \viticulture and
vinification between the
Government of the Republic of
Moldova and the Government of
the People's Republic of China,
signed in Beijing on 20 November
2001 and in force since the same
date. The contracting parties agreed
to establish close technological and
trade relations, agreed to
recommend each other partners for
cooperation in viticulture and
winemaking, trade, import, and
export and to guide and promote
the fruitful development of bilateral
cooperation relations. The parties
would encourage business partners
to make mutual investments in the
construction field, in establishing
trade cooperation relations in
accordance  with  the  market

demand.
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Bilateral Investment Treaty China-
Moldova (1992) signed on 6 November
1992 and in force as of 1 March 1995

The  Bilateral Investment  Treaty
concluded by China and Moldova
protects foreign investments made by
Chinese individuals or entities made on
the territory of Moldova. The Treaty
envisages the jurisdictional
requirements as well as substantive

provisions of investment protection.

Key jurisdictional requirements

e Definition of Investment

Under the

investment

Treaty, the term
means any assets
contributed by the investors of a
contracting party in the territory of
the other contracting party, in
accordance with its laws and
regulations, and includes in

particular:

a) movable and immovable property,
as well as other property rights;

b) shares in companies and other
forms of participation in these
companies;

c) receivables related to funds and
other obligations with economic

value;
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d) copyright, industrial property,
know-how and technologies; and

e) concessions offered in accordance
with the legislation, including those
related to the exploration and

exploitation of natural resources.

e Definition of Investor

Under the Treaty, the term investor
means:

a) any natural person who holds the
citizenship of the People's Republic
of China;

b) any economic entity established
under the legislation of the People's
Republic of China and having its
permanent establishment in the
territory of the People's Republic of
China.

Key substantive provisions

e Fair and Equitable Treatment

Under Art. 3 of the Treaty,
investments and activities
associated with investments of
investors of either contracting party
shall be accorded fair and equitable
treatment and shall enjoy protection
in the territory of the other

contracting party.
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The treatment and protection shall
not be less favorable than that
accorded to investments and
activities associated with such
investments of investors of a third
state. Additionally, the treatment
and protection shall not include any
preferential treatment accorded by
the other contracting party to
investments of investors of a third
State based on the customs union,
free trade zone, economic union,
agreement relating to avoidance of
double taxation, or for facilitating

frontier trade.

No unlawful expropriation

Neither contracting party to the
treaty shall expropriate, nationalize
or take similar measures against
investments of investors of the other
contracting party in its territory
unless the following conditions are
met:

(a) for the public interests:

(b) under domestic legal procedure:

(c) without discrimination:

(d) against compensation.
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The compensation above shall be
equivalent to the value of the
expropriated investments at the
time when expropriation is
proclaimed, be convertible, and
freely transferable. The
compensation shall be paid without

unreasonable delay.

Investors of one contracting party
who suffer losses in respect of their
investments in the territory of the
other contracting party owing to
war, a state of national emergency,
insurrection, riot, or other similar
events, shall be accorded by the
latter contracting party, if it takes
relevant measures, treatment no
less favorable than that accorded to

investors of a third State.

Free transfer of funds

The Treaty provides that each
contracting party shall, subject to its
laws and regulations, guarantee
investors of the other contracting
party the transfer of their
investments and returns held in the
territory of the one contracting

party, including:

(a) profits, dividends, interests and

other legitimate income;



DOLEAXCO

LAWYERS

(b) REIN B 2EPNER D B EFAIFHIEZER;

() RIESKZITME BRI G IHITHY

(NE/

(d) FFE R 2R

(e) ARG . EEENRAEBIMTR;

(f) EERBE B XA

(8) AR —HERSERHFH—FHALA
IR ED B A X TN,

o RHESEXEFIRER

RIBNAKRAFN, HBA—HREESHA
B AMEGNZ—HALANKRETERN
EESFIE, MEHFHIGEDDERTE
Ro

(b) amounts from total or partial

liquidation of investments;

(c) payment made pursuant to a loan
agreement in connection with

investment;

(d) royalties;

(e) payments of technical assistance
of technical service fee,

management fee;

(f) payments in connection with

projects on contract;

(g) earnings of nationals of the other
contracting party who work in
connection with an investment in

the territory of the one contracting

party.

Investor-State Dispute Settlement

Under the Bilateral Investment
Treaty, any dispute between an
investor of one contracting party
and the other contracting party in
connection with an investment in
the territory of the other contracting
party shall be settled amicably
through negotiations between the

parties to the dispute.
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If the dispute cannot be settled
through negotiations within  six
months, either party to the dispute
shall be entitled to submit the
dispute to the competent court of
the contracting party accepting the

investment.

If a dispute involving the amount of
compensation for  expropriation
cannot be settled within six months
after resort to negotiations, it may
be submitted at the request of either

party to an ad hoc arbitral tribunal.

Such an arbitral tribunal shall be
constituted for each individual case
in the following way: each party to
the dispute shall appoint an
arbitrator, and these two shall select
a national of a third state which has
diplomatic relations with the two
contracting parties as Chairman. The
first two arbitrators shall be
appointed within two months of the
written notice for arbitration by
either party to the dispute to the
other, and the Chairman be selected

within four months.
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If within the period specified above,
the  tribunal has not been
constituted, either party to the
dispute may invite the Secretary-
General of the International Center
for  Settlement of Investment
Disputes to make the necessary

appointments.

Next, the tribunal shall determine its
own procedure. However, the
tribunal may, in the course of
determination of procedure, take as
guidance the Arbitration Rules of the
International Center for Settlement

of Investment Disputes.

The tribunal shall reach its decision
by a majority of votes. Such a
decision shall be final and binding
on both parties to the dispute. Both
contracting parties shall commit
themselves to the enforcement of
the decision in accordance with their

respective domestic law.
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